I. INTRODUCTION
April 18, 1861 was a fateful day in American history. On that day, a talented fifty-four year old army officer was offered the command of the Union Army.
1 But on the same day, he learned that his home state of Virginia had decided to secede from the Union.
2 Although a Southerner, he was not enthusiastic about the institution of slavery. 3 He opposed secession, saying that the Framers would never have "exhausted so much labor, wisdom, and forbearance" in forming the Union "if it was intended to be broken up by every member of the [Union] at will." 4 Yet, in the end, he decided that his primary allegiance was to his State, A corollary flows naturally from this observation. Any remaining constitutional question about rights of states to secede was laid to rest: if allegiance to the national government was primary, action by states could not cut the bond between Americans and the national government. The text of the Fourteenth Amendment is explicit. First, anyone born or naturalized within the jurisdiction of the United States is a citizen of the 5 United States and of the state in which he or she resides.
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State citizenship is derivative and cannot be controlled by the state itself. Second, no state can deprive any American citizen of the privileges or immunities of citizenship-which means, for example, that the state cannot deprive a citizen of U.S. citizenship by seceding. 12 The Privileges or Immunities Clause explicitly prohibits a state from depriving citizens of their federal rights, and secession would be a blatant violation of that prohibition.
The implications of the Citizenship Clause and the Privileges or Immunities Clause for secession should be obvious to anyone who understands how sovereignty, citizenship, and the right to national protection were interwoven in antebellum thought. But even among constitutional scholars, such knowledge is not universal, and the law review literature does not directly address this point.
The broader significance of the Fourteenth Amendment for the nature of the Union-and specifically, for the issue of secession-has been insufficiently appreciated by constitutional scholars. For instance, one leading constitutional scholar has pointed to the secession issue as a key example of the irrelevance of constitutional text:
Before the Civil War, there was a lively and inconclusive debate over whether the Constitution permitted states to secede. There is no longer 11 . "All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside." U.S. CONST. amend. XIV, § 1. This language derives from the Civil Rights Act of 1866, 14 Stat. 27 (1866), with a change from excepting persons "subject to any foreign power" and "Indians not taxed" with "not subject to the jurisdiction of the United States." Many supporters of the statute believed that the Thirteenth Amendment made blacks citizens when it abolished slavery. See Robert J. Kaczorowski I have always believed that every person, of whatever race or color, who was born within the United States was a citizen of the United States; but by the decisions of the courts there has been a doubt thrown over that subject; and if the Government should fall into the hands of those who are opposed to the views that some of us maintain, those who have been accustomed to take a different view of it, they may construe the provision in such a way as we do not think it liable to construction at the time, unless we fortify and make it very strong and clear. CONG. GLOBE, 39th CONG., 1ST SESS. 12. "No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States." U.S. CONST. amend. XIV, § 1.
any such debate; the issue was settled by the Civil War. No one today would seriously advance the position that the Constitution permits secession, at least the kind that the Confederacy attempted. Where is the text that settled this question? The answer, of course, is that this question, like other important constitutional questions, is decided by something other than the text. 13 It is true, of course, that the Civil War resolved the issue and crystallized a new conception of the nature of the Union. It is wrong, however, to see the resolution as completely non-textual. In fact, the Fourteenth Amendment enshrines the Civil War's political transformation of the Union into Constitutional text.
In part, the victory of nationalism was embodied in the Citizenship Clause of the Fourteenth Amendment. Seth Kreimer gives a cogent explanation of this point:
At the time the United States was founded, one could conceive of American citizenship as derived from a more basic identification with each of the component states, but the time has long past when the "United States of America" was a plural construction. . . . As a political matter the Civil War resolved the issue by force of arms, and the resolution was embodied in the Citizenship Clause of the Fourteenth Amendment: persons born or naturalized in the United States are indissolubly citizens of the United States, and only derivatively or contingently citizens of the "State wherein they reside." 14 Similarly, a federal judge remarked in 1871 that " [b] citizenship in a state," but that under the Fourteenth Amendment "this order of things is reversed." 15 Thus, the Citizenship Clause implies that a state has no right to sever the bond between a U.S. citizen and that national government through secession or otherwise.
The Fourteenth Amendment does not, however, leave the issue of state power to implication. Although the Citizenship Clause is part of the Fourteenth Amendment's resolution of the issue of secession, the Privileges or Immunities Clause is equally important. While the Citizenship Clause makes it clear that citizens owe their primary allegiance to the federal government, the Privileges or Immunities Clause makes it clear that states have no power to interfere with the rights attaching to citizenship. Section V of the Fourteenth Amendment then completes the picture, giving Congress the power to enforce the rights of citizenship against the states. In short, the Fourteenth Amendment creates a duty on citizens of allegiance toward the United States, a prohibition on state interference with those rights, and a federal power of enforcement against the states.
One reason why the Fourteenth Amendment's invalidation of secession is important is that there has been something of a revival of interest in the topic in recent years. Most notably, in April 2009, Texas Governor Rick Perry came close to threatening secession, reportedly suggesting that "Texans might at some point get so fed up they would want to secede from the union," though he said "he sees no reason why Texas should do that." 16 He added:
There's a lot of different scenarios. . . . We've got a great union. There's absolutely no reason to dissolve it. But if Washington continues to thumb their nose at the American people, you know, who knows what might come out of that. But Texas is a very unique place, and we're a pretty independent lot to boot.
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At the other end of the political spectrum, Thomas Naylor, a retired economics professor, published a book in 2005 advocating that Vermont withdraw from the Union. 18 Academic discussion of the secession issue 19 as is indicated by this Symposium itself. Although occasional uses of secessionist rhetoric should probably not be taken as serious advocacy for fragmenting the nation, they do highlight the need to clarify the nature of our constitutional order.
To understand fully the relevance of the first two clauses of the Fourteenth Amendment to secession, we need to examine the antebellum disputes about citizenship and sovereignty, the subject of Part II below. Issues about citizenship arose in the context of specific disputes about naturalization, expatriation, and the rights of freedmen, but they implicated conflicts over the seat of allegiance and the nature of the Union.
Part III turns to the Reconstruction debates and shows how they reflect a fundamentally nationalistic view of citizenship.
The Reconstruction Amendments to the Constitution were connected with a powerful vision of national citizenship and its implications for federal and state power. Under this vision, the national government had the first claim to the loyalty of citizens and in return was obligated to protect their rights as American citizens against state interference. An effort by a state to secede would directly imperil the status of its residents as American citizens, and both the federal government and the residents themselves had a duty to resist this interference with their constitutional rights. The two clauses in the Fourteenth Amendment dealing most directly with citizenship embody this vision.
II. ANTEBELLUM CONCEPTIONS OF CITIZENSHIP AND THE NATURE OF THE UNION
It might seem obvious today that state law cannot control who is or is not a U.S. citizen. But it was not always so clear, for reasons that were related to the ultimate crisis of the constitutional order during the Civil War. Understanding the connection between citizenship and secession requires an examination of the conflicting theories of the Union that led to the secession crisis and their connection with antebellum conceptions of citizenship. Part A will briefly describe antebellum constitutional theories, Part B investigates conceptions of citizenship, and Part C ties the two topics together.
A. Secession and the Nature of the Union
Today, the Supreme Court's view of the nature of the Union holds that the Constitution transformed a loose association of states into a true national government that derived its power directly from the people. This view was expressed by the majority opinion in the Term Limits case, in which Justice Stevens' majority opinion lays out the conventional modern view of state and federal sovereignty. 20 Under the Articles of Confederation, according to Justice Stevens, "the States retained most of their sovereignty, like independent nations bound together only by treaties." 21 The new Constitution "reject[ed] the notion that the Nation was a collection of States, and instead creat[ed] a direct link between the National Government and the people of the United States."
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Under this view, secession by a state would have been appropriate before the ratification of the Constitution as a form of treaty revocation, but after the Constitution the states became subordinate sovereigns who had no right to interfere with the relationship between the federal government and We the People.
Before the Civil War, there were a variety of views on this issue. Abraham Lincoln was at the nationalist end of the spectrum, and his view went further than the Term Limits majority in affirming American nationhood. In Lincoln's view, the "Union is much older than the Constitution." 23 Instead of viewing the Articles of Confederation as a federation between independent state sovereigns, he argued that the Union actually pre-dated the formation of the states themselves. 24 From this perspective, the Constitution was simply another step in the evolution of the nation's government, merely being a revised framework to govern an already existing nation.
In effect, Lincoln's vision of nationalism made the Declaration of Independence, rather than the Constitution, the foundational national 20 Thus, according to Lincoln, in the Declaration of Independence, [T] he 'United Colonies' were declared to be 'Free and Independent States'; but, even then, the object plainly was not to declare their independence of one another, or of the Union; but directly the contrary, as their mutual pledge, and their mutual action, before, at the time, and afterwards, abundantly show.
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A few years after Independence, Lincoln said, the Union was strengthened by the Articles of Confederation, which were declared to be perpetual, and then by the Constitution, which sought a "more perfect union." 29 as their agent to perform certain functions. 36 According to Calhoun, the "government is a federal, in contradistinction to a national government-a government formed by the States; ordained and established by the States, and for the States-without any participation or agency whatever, on the part of the people, regarded in the aggregate as forming a nation." 37 (Notice the language "By the states . . . and for the states," and contrast that language with Lincoln at Gettysburg.) There is, Calhoun said, "no such community, politically speaking, as the people of the United States, regarded in the light of, and as constituting one people or nation." 38 In short, he said, the Constitution created "the government of a community of States, and not the government of a single State or nation."
39 In a community of states, clearly the allegiance of citizens runs directly to their own state and only derivatively to the community as a whole.
Calhoun and Davis were important historical figures, but they did not evolve their theories on their own. Both drew on a larger tradition of Southern constitutionalism going back to Thomas Jefferson. Well before Calhoun, the Southern vision of the Union had begun to emerge in the Virginia and Kentucky Resolutions. 40 The Kentucky Resolutions, based on a draft of Jefferson's, began with a strong affirmation of the compact theory. The states created the general government for special purposes, reserving to each state all remaining power. The Resolutions maintained that the federal government, as a creature of the compact, was not final judge of the extent of its own powers. Instead, each party to the contract had to judge for itself whether the terms of the agreement had been violated. 41 The Resolutions did not speak of secession, but the logical implication was that a party to the compact could withdraw in case of a breach or repudiation of the agreement by other parties.
Thus, by the onset of the Civil War, the South already had an antinationalist, state-centered theory of the Constitution for over half a century. Indeed, according to a recent history of secession, the states' rights theory had become so familiar to Southerners by 1860 as to be boring:
Secessionists' potentially saving state's rights creed started as a legalistic bore. The 1860 secessionists (and their fathers and grandfathers) had grown up listening to endless disquisitions on how the states came before the nation, on how the states had ratified the U.S. Constitution, on how the ratifying bodies retained reserved rights and especially the right to withdraw their ratification, and how the original parties to a contract can rescind the document if its terms were violated.
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So familiar was this theory that Southerners were outraged "when federal agents coercively violated the (white) people of a state's sovereign right to shift consent to another government." 43 This theory became invaluable in bringing the Upper South to secede after Fort Sumter. States like Virginia had not found Lincoln's election a sufficient basis to secede, but "[i]f the federal agency coerced the people of a single state who had claimed their state's right to remove their consent and never to be enslaved, the state's rights justification could bring other southern states charging to the rescue, whatever they thought of the expediency of the first secession." 44 Even today, remnants of the antebellum Southern constitutional vision occasionally surface. Speaking for four members of the Court fifteen years ago, Justice Thomas invoked a similar conception of federalism. In his Term Limits dissent, he said that the "ultimate source of the Constitution's authority is the consent of the people of each individual State, not the consent of the undifferentiated people of the Nation as a whole"-adding that "the people of the several States are the only true source of power."
45 He seemed to indicate state sovereignty remains primary today: "the people of each State retained their separate political identities," 46 and the "very name 'congress' suggests a coming together of representatives from distinct entities." 47 Thus, although so far as we know no current Justice endorses a right to secede, elements of the antebellum Southern view linger in some present-day quarters. One implication of this article is that the Fourteenth Amendment completed the work of the Constitution itself in consolidating the original colonies into a true nation. Thus, the Term Limits dissenters were embracing a theory that lost whatever validity it ever had by 1867.
B. Federalism and Citizenship in the Antebellum Period
Justice Thomas oversimplified the issue in his Term Limits dissent, but the historical record does reflect considerable uncertainty and dispute about whether the United States was truly a nation. The question of "whether the Revolution had created one community of allegiance or many" remained unresolved.
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As an important part of this larger confusion, the relationship between states and national citizenship was unclear before the Civil War. Just three weeks after the Declaration of Independence, the Continental Congress passed a resolution providing that "all persons residing within any of the United Colonies, and deriving protection from the laws of the same, owe allegiance to the said laws, and are members of such colony." 49 The states quickly adopted their own naturalization laws, 50 but their power over citizenship was the source of confusion. One reason for the confusion was that citizenship in a single state had significance in other states. Each state's citizens became entitled to equal treatment in all other states under the Articles of Confederation's precursor to what is now the Privileges and Immunities Clause of Article IV.
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As Kettner says, "[a]lthough the primary locus of allegiance throughout the Confederation period was still in the individual sovereign state, the idea that citizens belonged to a larger national community surfaced frequently, never fully articulated or theoretically explored, but persuasive-almost instinctive-in certain contexts." 52 For instance, it was unclear whether a person who had been naturalized by a state under the Articles was thereby a citizen of the United States for purposes of qualifying to sit in the United States Senate. 53 Before the Civil War, the dispute over sovereignty was tied to a dispute over the meaning of citizenship. During the nullification crisis, 48 The state legislature then passed a law requiring all militia officers to swear that they had "faithful and true allegiance" to the state. 55 The law was held unconstitutional by the state appellate court, with a dissenting nullifier arguing that only the state government could command a citizen's ultimate allegiance. 56 Southerners also argued that a national statute governing expatriation (abandonment of citizenship) would be unconstitutional, because it was not within any express Congressional power, leaving the matter to the states. 57 As a U.S. Representative from Virginia put it, "[t]he relation to the State government was the basis of the relation to the General Government, and therefore, as long as man continues a citizen of a State, he must be considered a citizen of the United States." 58 On the eve of Civil War, the dominant Southern view was that allegiance to state government was primary. However, adherence to the primacy of state citizenship was not absolute. In the name of protecting the power of Southern states to exclude free blacks from other states, Southerners were also willing to limit the power of other states to make blacks citizens for purposes of federal law. Allowing Northern states to make blacks into citizens would have led to the unpalatable conclusion that their status as citizens in Northern states would have been entitled to recognition in Southern states under the Privileges or Immunities Clause.
Chief Justice Taney's opinion in Dred Scott contended that the Framers considered blacks "a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether 54 In dissent, Justice McLean pointed out that Taney's historical exegesis was remarkably one-sided: "[W]hile I admit the government was not made expecially [sic] for the colored race, yet many of them were citizens of the New England States, and exercised the rights of suffrage when the Constitution was adopted." 67 In Massachusetts, for example, a proposed 1778 state constitution went down to defeat in part because it excluded blacks from the right to vote. 68 This may not prove that free blacks were regarded as U.S. citizens, but it does rebut Taney's assertion that blacks were incapable of being members of the political community or of having legal rights that others were required to accept.
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One reason for the relative paucity of evidence about the Framers' definition of citizenship is that they were rarely required to consider it. Citizenship is an important legal concept, but not necessarily decisive in a broad range of contexts. In many respects, personhood is the more important concept under the U.S. Constitution. In the Constitution itself, citizenship is mostly mentioned as a job qualification for elected federal office. 70 But there is no constitutional requirement of citizenship for appointed office as a member of the judiciary or the Cabinet; nor any limitation of the franchise to citizens.
Moreover, the Constitution allowed free blacks to participate in the selection of members of Congress, provided that the state allowed them to vote or hold office. Article I, section 2, provides that voters for House members "have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature," so blacks could vote in federal elections if they could vote in state elections, regardless of 67. Dred Scott, 60 U.S. at 537. 68. BRADBURN, supra note 7, at 245. Bradburn believes that free blacks were close to treatment as citizens at the time of the Revolution but then were gradually demoted to the status of "denizens" in the early Nineteenth Century. Only in these two clauses and in the requirements for election to the Senate is state citizenship rather than federal citizenship mentioned. And notwithstanding Taney's effort to restrict Article III diversity jurisdiction to whites, there was no constitutional barrier to blacks bringing suit under Article III's admiralty or federal question jurisdiction because the Constitution does not tie these to the identity of the parties. Citizenship seemed to have less relevance to possession of rights than mere legal personhood. Article III, section 2, clause 3 provides a right to a jury in the "Trial of all Crimes, except in Cases of Impeachment," without reference to citizenship. 76 Article I, section 9 prohibits bills of attainder and ex post facto laws without any reference to the citizenship of the defendant. 77 Some provisions of the Bill of Rights refer to "the people," which by Taney's reasoning might not have included blacks. 78 But the Fifth and Sixth Amendments, governing due process, property confiscation, and criminal procedure, are not so limited, nor is the right to jury trial in civil cases of the Seventh Amendment. More vexing before the Civil War than the legal dimension of U.S. citizenship was its significance in terms of political obligation. Was Robert E. Lee an American citizen who owed allegiance to the United States first and foremost? If so, he was guilty of treason in taking up arms against the U.S. government and giving aid and comfort to its enemies. 79 Or was he a citizen of Virginia first and foremost, in which case he was bravely defending his country (Virginia) against a foreign enemy?
These citizenship issues had an obvious link with visions of the Union. The constitutionality of secession turned on whether the United States was a confederation of states (so that being an American citizen derived from being a state citizen), or whether the United States was a genuine nation (so that American citizenship was primary). Even today, these viewpoints have left remnants in historical terminology. The former view is implicit in references to the Civil War as "the war between the states," whereas under the latter view it was a Civil War between the United States and Southern rebels.
Before the Civil War, the answer to this question was debatable, but the Constitution itself was more nationalist than many people then or now seem to realize. To begin with, there is the Preamble's intention to create "a more perfect Union" 80 than the Articles of Confederation, which itself was supposed to be perpetual. 81 Other provisions of the Constitution, however, also speak volumes about the desire to create a powerful national government, not just an agent for a confederation of independent sovereigns. Besides granting the federal government broad powers over the economy including control of all interstate commerce, 79 The Union of the States never was a purely artificial and arbitrary relation. It began among the Colonies, and grew out of common origin, mutual sympathies, kindred principles, similar interests, and geographical relations. It was confirmed and strengthened by the necessities of war, and received definite form, and character, and sanction from the Articles of Confederation. By these the Union was solemnly declared to "be perpetual." And when these Articles were found to be inadequate to the exigencies of the country, the Constitution was ordained "to form a more perfect Union." It is difficult to convey the idea of indissoluble unity more clearly than by these words. What can be indissoluble if a perpetual Union, made more perfect, is not? Id. at 724-25. In dissent, Justice Grier refused to opine on the constitutionality of secession and said that the issue had been settled through "trial by battle." Id. at 740. exclusive power to coin money, and the bankruptcy power, 82 the Constitution invested the powers of war and peace, and the power to make treaties, in the United States. It explicitly denied those powers to the states. 83 It also allowed the federal government to intervene in the internal political affairs of a state if it considers the state's form of government not to be "Republican" in nature. 84 In addition, federal laws are "the Supreme Law of the Land" and override state constitutions, meaning that the people of the states gave up their plenary power to draft constitutions to suit themselves. 85 The federal government also controls naturalization and hence limits the power of a state to determine who counts as a citizen. All of these provisions seem well beyond the terms of a mere confederation. The states did retain control of purely local affairs, but that role seems decidedly subordinate to the sweeping constitutional powers of the federal government to address issues of national and international importance.
To see the degree to which the Constitution created something more than a mere confederation, it may be helpful to consider a modernday analogy. Imagine a proposal to give "the United States of All the Americas (USAA)" the power to replace the U.S. dollar with a new currency, while disbanding the U.S. Army in favor of a military controlled by a president elected by North and South Americans. The USAA also controls all international trade in the Americas and takes over control of immigration issues. On top of this, the laws of the USAA override the U.S. Constitution. It is hard to imagine that anyone would think this organization was just a federation of existing states like NATO or that the USAA was merely acting as an agent for individual governments like the IMF or World Bank today.
Even more than the extensive national powers given to the U.S. government, the title of the document speaks strongly of nationhood. 
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States" in order "to form a more perfect Union." 86 This language sounds very much like the creation of a nation-as the union of Scotland and England created the United Kingdom. 87 Notably, the Constitutional Convention sent the Continental Congress a letter explaining its efforts. 88 The letter spoke of the need to place key powers "fully and effectually" in the federal government, which admittedly would require some sacrifice of state sovereignty. 89 Moreover, the letter says: "In all our deliberations on this subject we kept steadily in our view, that which appears to us the greatest interest of every true American, the consolidation of our Union, in which is involved our prosperity, felicity, safety, perhaps our national existence." 90 The references to "consolidation" and to "our national existence" are inconsistent with the notion of a confederation. The letter closes with the hope that the Constitution "may promote the lasting welfare of that country so dear to us all, and secure her freedom and happiness"-rather than the "welfare of the countries dear to each of us." 91 This is nationalist language, not the language of a compact between independent sovereigns. Still, the case of American nationhood (and with it, the case against secession) cannot be considered ironclad before the Civil War. As Madison pointed out in Federalist 39, the structure of the government contained ambiguities. 92 Madison pointed to nationalist features of the Constitution such as the operation and extent of federal powers. 93 Yet the governance structure relied heavily on the states as separate entities (such as the election of Senators by state legislatures), and the ratification process was by state conventions rather than a national vote. 88. 
III. CITIZENSHIP, RECONSTRUCTION, AND PROTECTION AGAINST STATE ACTION
In short, although the Constitution bears strong marks of nation building, there was no smoking-gun proof of the nature of the Union in the constitutional text that could decisively prevent Southerners from adopting a states-rights vision. As Part III will explain, that smoking gun was supplied by the Fourteenth Amendment. What was arguably still an open question in 1860 was answered in no uncertain terms in 1866 with the adoption of the Fourteenth Amendment.
The relevant portions of the Fourteenth Amendment are familiar but their significance is obscure today because we have lost the historical context that made issues of U.S. citizenship so foundational to the constitutional regime. The first sentence of the amendment provides that "All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside." 94 Only with the passage of this amendment did it become incontestable that state citizenship was merely a geographic byproduct of federal citizenship. Correspondingly, the second sentence of the amendment prohibits states from interfering with the privileges and immunities of national citizenship. 95 The upshot of these sections is the United States involves a direct relationship between the federal government and citizens that is beyond any form of interference by the states, which enjoy only a secondary right to allegiance from their residents. While the two clauses may seem to deal only with some narrowly-defined legal issues relating to citizenship, the implications were much broader.
Part III discusses the implications of this change for the issue of secession. The right to secede is a natural feature of a confederation where citizens owe allegiance to their own individual local governments, but out of place in a nation that demands the primary allegiance of its citizens and in turn promises to protect their rights from interference by local governments.
We will begin in Part A by examining the reciprocal relationship between a citizen's allegiance to the sovereign and the right to protection by the sovereign. Part B shows how these ideas entered the Reconstruction view of the Article IV Privileges and Immunities Clause. Then, Part C shows how concepts of allegiance and protection were put to use in the Reconstruction debates to support the right of American 
A. Protection and Allegiance
According to legal historian Philip Hamburger, "[t]he reciprocal relation of allegiance and protection . . . became a foundation of American government."
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As we will see, this concept was deeply embedded in the common law and in the thinking of the Republicans who passed the Fourteenth Amendment. It implied that, if residents of seceding states remained U.S. citizens, they were entitled to the protection of the U.S. government against would-be secessionists and to enforcement of their rights under federal law.
The connections between citizenship, allegiance, and government protection went back in English law at least to the time of Lord Coke, who was faced with such issues in the context of determining the rights of citizens of Scotland under English law during the reign of James I.
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James had become King of both England and Scotland, but the countries had separate parliaments, so it was not clear how their citizenships related. 98 Fundamental to Coke's analysis was the proposition that the "bond between the subject and the sovereign . . . involved reciprocal obligations" of allegiance and protection that attached at birth. 99 The duty of allegiance to the King and the correlative rights to "the King's legal protection" were explicit in the case. 100 Because Scots born after the Union received the protection of James, who was monarch of both Scotland and England, they acquired a duty of allegiance to both states and hence citizenship in both parts of the realm.
In the American Civil War, both sides claimed entitlement to allegiance, in each case implying that violations of allegiance would constitute treason. Based on the theory that individual allegiance flowed 96 fundamentally to the states, the Confederacy maintained that no change in allegiance took place at secession. Thus, unlike the American Revolution, where individuals were considered to have a period in which to choose allegiance, the allegiance of Southerners automatically remained with the existing states when those state governments chose to sever their relationship with the federal government.
101 Hence, after secession, Southern Unionists were subject to the law of treason. A similar situation would arise today if the United States decided to leave the United Nations or NATO. Such a decision would clearly have no effect on the status of U.S. citizens who would remain citizens of the United States, not citizens of NATO, and Americans who chose to side with NATO against the United States in a military conflict would be guilty of treason. For the same reason, according to Confederate legal theory, Southerners who decided to side with the North after secession were guilty of treason.
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As might be expected, Northerners took a different view. The significance attached to national citizenship and allegiance in the North became evident in the early days of the war. In the Prize Cases, 103 for example, the Supreme Court was required to determine not only the president's power to impose a blockade, but also the relationship of Southerners to the federal government after the outbreak of the war.
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The Court strongly affirmed presidential power to react to the emergency without waiting for congressional approval or a declaration of war. When war broke out, the Court said, "[t]he President was bound to meet it in the shape it presented itself, without waiting for Congress to baptize it with a name; and no name given to it by him or them could change the fact." 105 As to the question of the status of the citizens in the South, the Court said, "[t]hey have cast off their allegiance and made war on their Government, and are none the less enemies because they 101. KETTNER, supra note 7, at 335. 102. Id. 103. 67 U.S. (2 Black) 635 (1862). 104. Id. at 640-41. In attempting to uphold the blockade, the federal government was put in a difficult position. On the one hand, it was committed to the position that secession was legally void and that Southerners remained citizens of the United States subject to American municipal law. The implication of this view was that the Civil War was in effect a police action against a band of criminals. But such a police action would not give the United States the right under the law of nations to impose a blockade on neutrals on the high seas, nor would it give the Government the right under the Constitution to seize the property of citizens who were not proved to be members of the criminal group. Those remedies were available only against enemy aliens. Republicans uneasily straddled these conflicting theories.
105. Id. at 669.
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are traitors." 106 In an affirmation of nationalism, the Court also said that citizens owe "supreme allegiance" to the federal government but only "qualified allegiance" to their states. 107 Note that this holding anticipates the view ultimately enshrined in the Citizenship Clause of the Fourteenth Amendment.
B. Citizenship and Rights
Given the emotional significance of allegiance during the sectional conflict and the expansion of national power under the stress of war, it is not remarkable that Republicans used the concept of national citizenship to justify their support for the Civil Rights bill. Republicans invoked the Privileges and Immunities Clause in Article IV, Section 2, of the original Constitution. As we will see, they believed that the clause had already established the connection between United States citizenship and fundamental rights.
Congressional Republicans had their own theory of citizenship, based in part on the Privileges and Immunities Clause of Article IV. Section 2 of Article IV provides that "[t]he citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the several States."
108 This language is somewhat unclear. One reading is that "in the several states" tells us both where the rights are protected and which rights exist (those created severally-that is separately-in particular states). On this reading, the clause prohibits states from discriminating against citizens of other states. But the other reading is that the "privileges and immunities of citizens" are national in scope rather than being defined by particular state. Every law student today learns the antidiscrimination meaning of the clause, which may well be the correct interpretation. But Republicans, as we will see, often favored the national rights interpretation.
The Republican interpretation of this clause relied heavily on Corfield v. Coryell. 109 In Corfield, Justice Bushrod Washington said that 106 . Id. at 674. 107. "Under the very peculiar Constitution of this Government, although the citizens owe supreme allegiance to the Federal Government, they owe also a qualified allegiance to the State in which they are domiciled." Id. Corfield has some resemblance to the Supreme Court's current view of the Comity Clause, which also uses a fundamental rights analysis, although the modern Court uses the idea of fundamental rights as a limitation on the anti-discrimination prohibition rather than viewing it as the core of the clause's meaning. For a critique of Corfield and the Comity Clause protected "those privileges and immunities which are, in their nature, fundamental; which belong, of right, to the citizens of all free governments; and which have, at all times, been enjoyed by the citizens of the several states." 110 Among these rights were "[p]rotection by the government; the enjoyment of life and liberty, with the right to acquire and possess property of every kind, and to pursue and obtain happiness and safety; subject nevertheless to such restraints as the government may justly prescribe for the general good of the whole."
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This interpretation of the Privileges and Immunities Clause figured prominently in the debates on the 1866 Civil Rights bill. One purpose of the Fourteenth Amendment was to constitutionalize the Civil Rights Act, so the debates on that statute are particularly relevant to understanding the amendment.
In the Senate debate on the 1866 act, Senator Lyman Trumbull referred to the Privileges and Immunities Clause to support the constitutionality of federal civil rights legislation at a time when the Fourteenth Amendment did not yet exist. He argued that:
The rights of a citizen of the United States were certain great fundamental rights, such as the right to life, to liberty, and to avail one's self of all the laws passed for the benefit of the citizen to enable him to enforce his rights; inasmuch as this was the definition given to the term as applied in that part of the Constitution, I reasoned from that, that when the Constitution had been amended and slavery abolished, and we were about to pass a law declaring every person, no matter of what color, born in the United States a citizen of the United States, the same rights would then appertain to all persons who were clothed with American citizenship.
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In the House, Representative Henry Wilson argued that the rights protected in the bill were not new because they were already contained in the Comity Clause as construed in Corfield. In his view, that clause represented a "general citizenship" which "entitles every citizen to I maintain that Congress may by law secure the citizens of the nation in the enjoyment of their inherent right of life, liberty, and property, and the means essential to that end, . . . to enforce the observance of the provisions of [the Comity Clause], and the equal civil rights which it recognizes or by implication affirms to exist among citizens of the same State.
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Lawrence concluded, after a discussion of some of the cases and writings dealing with the Comity Clause, that it embodies "equal fundamental civil rights for all citizens." 116 Thus, even before the Fourteenth Amendment, members of the Reconstruction saw Congress as having the power to protect the rights of citizens from violation by state government.
They rooted this understanding in a clause protecting the "privileges and immunities of citizens in the several states." When it came time to ensure that their constitutional views were entrenched in the constitutional text, they chose similar but more explicit language relating to the "privileges or immunities of citizens of the United States."
C. Protecting the Rights of Citizens Against the States
Another concept played an important role in the debates over the Civil Rights Act: the idea that citizens owe allegiance to their government in exchange for the government's grant of protection to them. Thus, one of the most important rights of citizenship is the right to receive such protection. This concept served not only as a possible source of rights, but also as a source of power to protect the rights of citizens that might arise from other sources such as the Privileges and Immunities Clause. Early in the debates on the Civil Rights Act, Senator Reverdy Johnson raised the argument that the federal government had a duty to protect its citizens from state interference with their rights:
If I am right . . . that we can authorize them [blacks] to sue, authorize them to contract, authorize them to do everything short of voting, it is not because there is anything in the Constitution of the United States that confers the authority to give to a negro the right to contract, but it is because it is a necessary, incidental function of a Government that it should have authority to provide that the rights of everybody within its limits shall be protected, and protected alike. 117 Senator Johnson concluded that it "would have been a disgrace to the members of the [Constitutional] Convention" if they had foreseen the abolition of slavery and "had denied to the Congress of the United States the authority to pass laws for the protection of all the rights incident to the condition of a free man."
118 His argument was echoed by Senator Morrill.
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A similar argument was made in the House by Representative Broomall. He made a sweeping, non-textual argument:
But throwing aside the letter of the Constitution, there are characteristics of Governments that belong to them as such, without which they would cease to be Governments. The rights and duties of allegiance and protection are corresponding rights and duties. . . .
[Wherever] I owe allegiance to my country, there it owes me protection, and wherever my Government owes me no protection I owe it no allegiance and can commit no treason.
120
Broomall attacked the idea that such protection could be left to the states, inasmuch as "everybody knows that the rights and immunities of citizens were habitually and systematically denied in certain States to the citizens of other States: the right of speech, the right of transit, the right of domicil [sic] , the right to sue, the writ of habeas corpus, and the right of petition." 121 Broomall also argued that the necessity for the bill was not limited to blacks because loyal whites were being denied their basic rights in the South. Representative Wilson made one of the most forceful arguments based on the duty to protect. He argued that the bill did not establish new rights, but instead protected and enforced those which already belonged to every citizen. In his opinion, the Comity Clause entitled every citizen to protection of personal rights. He summarized his defense of congressional power as follows:
If a citizen of the United States should go abroad, and while within the jurisdiction of a foreign Power be despoiled of his rights of personal security, personal liberty, or personal property contrary to the due course of law of the nation inflicting the wrong, this Government would espouse his cause and enforce redress even to the extremity of war.
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From the power to protect U.S. citizens from foreign powers by war, Wilson deduced as a lesser-included case the power to protect citizens from their own state governments by peaceful means:
[I]f all the terrible powers of war may be resorted to for the protection of the rights of our citizens when those rights are disregarded and trampled on beyond our jurisdiction, is it possible that our Constitution is so defective that we have no power under it to protect our citizens within our own jurisdiction through the peaceful means of statutes and courts? 124 Thus, Wilson concluded, the federal government had the inherent power to prevent states from violating the rights of U.S. citizens:
I assert that we possess the power to do those things which Governments are organized to do; that we may protect a citizen of the United States against a violation of his rights by the law of a single State; . . . that this power permeates our whole system, is a part of it, without which the States can run riot over every fundamental right belonging to citizens of the United States; that the right to exercise this power depends upon no express delegation, but runs with the rights it is designed to protect. 125 Likewise, Representative Shellabarger stressed that because citizens owe their primary allegiance to the federal government, the government's primary duty correspondingly was to protect them. Like Wilson, Shellabarger argued that if the states could abridge those rights which the United States is bound to protect, even by a declaration of war 123 To be a citizen of the United States carries with it some rights; . . . They are those inherent, fundamental rights which belong to free citizens or free men in all countries, such as the rights enumerated in this bill, and they belong to them in all the States of the Union.
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In short, he said, "the right of American citizenship means something."
128 That is a truism today, but would have been contested by Southerners before the war, who viewed American citizenship as nothing but a proxy for citizenship in Virginia or some other state.
Trumbull stated that citizens are entitled to protection within the states as well as abroad. He asserted that "American citizenship would be little worth" if it did not carry protection with it:
How is it that every person born in these United States owes allegiance to the Government? Everything that he is or has, his property and his life, may be taken by the Government of the United States in its defense . . . and can it be that . . . we have got a Government which is all-powerful to command the obedience of the citizen, but has no power to afford him protection? Is that all that this boasted American citizenship amounts to? . . . Sir, it cannot be.
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Trumbull staunchly rejected this limited view of the nature of citizenship:
Such is not the meaning of our Constitution. Such is not the meaning of American citizenship. This Government, which would go to war to protect its meanest-I will not say citizen-inhabitant . . . in any foreign land whose rights were unjustly encroached upon, has certainly some power to protect its own citizens in their own country. Allegiance and protection are reciprocal rights.
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The right to protection was embodied in the Fourteenth Amendment, which prohibited states from interfering with the rights of citizens or any inhabitant to due process and equal protection. Yet secession truncates the rights of national citizenship for any citizens who remain in the state. Under the Fourteenth Amendment, states do not have the power to impair these rights of national citizenship, and section 5 of the Amendment explicitly gives Congress the power to take any necessary action to deal with the situation.
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D. Citizenship and the Slaughterhouse Cases
When it came time for the Supreme Court to interpret the Reconstruction Amendments, the significance of national citizenship was not overlooked. The appellants in the Slaughterhouse Cases argued that:
The doctrine of the "States-Rights party," led in modern times by Mr. Calhoun, was, that there was no citizenship in the whole United States, except sub modo and by the permission of the States. According to their theory the United States had no integral existence except as an incomplete combination among several integers. The fourteenth amendment struck at, and forever destroyed, all such doctrines. . . . By it the national principle has received an indefinite enlargement. The tie between the United States and every citizen in every part of its own jurisdiction has been made intimate and familiar. Similarly, in his dissent, Justice Stephen Field also clearly articulated the import of the amendment for national citizenship and its accompanying rights. He began by demonstrating his awareness of the past confusion on this topic:
The first clause of this amendment determines who are citizens of the United States, and how their citizenship is created. Before its enactment there was much diversity of opinion among jurists and statesmen whether there was any such citizenship independent of that of the State, and, if any existed, as to the manner in which it originated. With a great number the opinion prevailed that there was no such citizenship independent of the citizenship of the State. Such was the opinion of Mr. Calhoun and the class represented by him. The first clause of the fourteenth amendment changes this whole subject, and removes it from the region of discussion and doubt. . . . A citizen of a State is now only a citizen of the United States residing in that State. The fundamental rights, privileges, and immunities which belong to him as a free man and a free citizen, now belong to him as a citizen of the United States, and are not dependent upon his citizenship of any State.
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Of course, the views of the advocates and the dissent are less significant than the view of the majority. While the majority opinion rejects the sweeping vision of national rights advocated by Fields and respondent's attorneys, it reflects a clear understanding of the primacy of national citizenship and of the fact that this citizenship carries with it genuine rights. 135 Like the dissent, the majority opinion displays an awareness of the pre-War confusion regarding citizenship.
Justice Samuel Miller recounted the antebellum disputes about citizenship. First, he said, there was confusion over the status of individuals born within the United States but not in any state:
It had been said by eminent judges that no man was a citizen of the United States, except as he was a citizen of one of the States composing the Union. Those, therefore, who had been born and resided always in the District of Columbia or in the Territories, though 134 . Id. at 95. 135. Texas v. White, 74 U.S. 700 (1868), also tangentially touches upon citizenship. In the first half of the decision, the Court held that Texas never seceded from the United States: "The Constitution, in all its provisions, looks to an indestructible Union, composed of indestructible States." Id. at 725. In considering whether the actions of Texas rebel legislature were valid, the Court held that citizens' individual obligations to the Constitution were pre-eminent over their obligations to their state:
Obligations often remain unimpaired, while relations are greatly changed. The obligations of allegiance to the State, and of obedience to her laws, subject to the Constitution of the United States, are binding upon all citizens, whether faithful or unfaithful to them; but the relations which subsist while these obligations are performed, are essentially different from those which arise when they are disregarded and set at nought. The first observation we have to make on this clause is, that it puts at rest both the questions which we stated to have been the subject of differences of opinion. It declares that persons may be citizens of the United States without regard to their citizenship of a particular State, and it overturns the Dred Scott decision by making all persons born within the United States and subject to its jurisdiction citizens of the United States.
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Miller then listed some privileges and immunities of national citizenship that are protected against state interference. The rights on his list are, at least today, quite uncontroversial, but we should keep in mind that a state's secession would have deprived each of its citizens of every right on the list except to the extent that some later treaty might allow foreigners from the seceded state to exercise these rights. Justice Miller's list included the following:
• "[T]he right of the citizen of this great country, protected by implied guarantees of its Constitution, 'to come to the seat of government to assert any claim he may have upon that government, to transact any business he may have with it, to seek its protection, to share its offices, to engage in administering its functions. He has the right of free access to its seaports, through which all operations of foreign commerce are conducted, to the subtreasuries, land offices, and courts of justice in the several States.'"
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• "Another privilege of a citizen of the United States is to demand the care and protection of the Federal government over his life, liberty, and property when on the high seas or within the jurisdiction of a foreign government." • "To these may be added the rights secured by the thirteenth and fifteenth articles of amendment, and by the other clauses of the fourteenth."
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Most of these rights relate to American nationhood-the citizen's connection with the federal government and the right to recognition of national citizenship by every state. Secession would obviously interfere with these rights-for instance, no longer would citizens of another state retain the right to enter and become citizens of the seceded state or to use the navigable waters in that state, nor would the citizens of the seceded state retain their rights as American citizens. The Privileges or Immunities Clause of the Fourteenth Amendment makes it clear that no state has the power to deprive U.S. citizens within its borders of these rights. IV. CONCLUSION School children today pledge allegiance "to the flag of the United States of America, and to the republic for which it stands, one nation, under God, indivisible, with liberty and justice for all." Much of constitutional import is captured by this pledge: that allegiance is to the United States as "one nation," not a confederation; that the nation is "indivisible," not subject to being divided by secession; and that all of this is tied with a national guarantee of "justice for all," which is to say protection of the rights of individuals.
Before the Civil War and the Fourteenth Amendment, none of this could have been said with complete assurance. Southerners, and a significant number of Northerners, would have thought it more correct for the pledge to refer to the flag and "to the republics for which it stands, one Confederation, divisible at the will of any state, with liberty and justice for all white men."
This hypothetical pledge would have encapsulated the Southern constitutional vision for the benefit of school children. Prior to the Civil War, the state governments were primarily responsible for meeting the basic needs of American citizens. The national government had little impact on the daily lives of most Americans. Consequently, before the war, state citizenship was usually paramount in practical importance, and arguably of paramount legal importance as well. From this premise, it was a small step to the conclusion that allegiance to the state came before allegiance to the federal government, as Southerners like Robert E. Lee reluctantly decided. But such concepts obviously could not survive the Civil War, a war fought in large part over the primary allegiance of the citizen. The decision to defeat secession by force necessarily implied that the citizen's relationship to the national government took precedence over his or her relationship to the state.
How far we have come from the antebellum Southern view of the Union was illustrated recently during former Governor Sarah Palin's bus tour. Although Palin is no friend of federal power, 145 her bus touts the indivisibility of the American Republic: "You'll never guess the colors of the Palin bus. In huge letters it has the closing Pledge of Allegiance line: 'One nation, under God, indivisible with liberty and justice for all.' Plus an image of the Declaration of Independence with the words 'We the people.'" 146 "Indivisible," of course, means that the nation cannot be divided through secession.
Given the Fourteenth Amendment, it is clear that today's pledge is correct: we owe our primary allegiance to the United States, which is a nation rather than a confederation, and which in return offers us protection for our rights as citizens. Correspondingly, states, as building blocks of the nation, have only second place in our allegiance with state citizenship being defined by the Fourteenth Amendment as only a geographic marker depending on where an American citizen happens to reside at any given time.
Today, then, there would be no doubt about the choice facing a modern-day Robert E. Lee. He could live up to his obligations as a citizen of the "indivisible" United States.
Or, by joining an unconstitutional armed rebellion, he could attempt to assist a state in destroying the privileges and immunities of national citizenship for its own residents. In using force on behalf of this effort, he would have to make war against the United States and give aid and comfort to the enemy. For him to claim that his primary allegiance was to his home state rather than the national government would be to profoundly mistake the nature of the post-Civil War constitutional order. In Lee's time, perhaps there was some basis for good faith confusion on this point, but after the Civil War and the Fourteenth Amendment, there can be no question about the unconstitutionality of secession. 
